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APPEARANCES WILL BE BY ZOOM 
 
Zoom hearing information 
 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 1.  TIME:  1:00   CASE#: MSN21-1341 
CASE NAME: GREAT ROCK CAPITAL PARTNERS MA 
HEARING ON MOTION TO/FOR DEMURRER/DISMISS OR IN ALTERN STAY 
ANCILLARY ACTIO FILED BY WINGTIP COMMUNICATIONS, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Wingtip Communications, Inc. (“Defendant” or “Wingtip”)’s 

Demurrer. The Demurrer relates to Plaintiff Great Rock Capital Partners Management, LLC 

(“Plaintiff” or “Great Rock”)’s Ancillary Action (“AA”) seeking provisional remedy of appointment 

of receiver pending entry of judgment in the New York Action. Defendant demurs pursuant to 

Code of Civil Procedure (“CCP”) § 430.10 subdivisions (a) and (e) on the grounds that the 

Ancillary Action fails to state sufficient facts to constitute a cause of action and is an improper 

independent suit for a receivership over which this Court has no jurisdiction. 

Defendant simultaneously moves for an order to dismiss or, in the alternative, stay this ancillary 

action on the grounds of forum non conveniens pursuant to CCP 410.30 and 418.10(a)(2) and 

on the grounds that there is a pending action between the same parties in New York. 

For the following reasons, the Demurrer is sustained, with leave to amend. Plaintiff to file 

amended complaint by October 14, 2021. 

Request for Judicial Notice 

Defendant’s unopposed request for Judicial Notice is granted. Evid. Code §§ 452, 453. 

Background Facts 

On July 20, 2021, Plaintiff filed a verified ancillary action seeking the provisional remedy of 
appointment of a receiver pending entry of judgment in a lawsuit pending by Plaintiff against 
Defendant in the Supreme Court of the State of New York (index no. 651957/2021) (the “New 
York Action”). The New York Action was filed on March 24, 2021. The New York action arises 
out of a Loan Security Agreement; on or about November 28, 2018 Plaintiff as Agent and 
Wingtip as Borrower entered into a Loan and Security Agreement. (AA at ¶ 3.) Plaintiff alleges 
that pursuant to this agreement it loaned a total of $15,000,000 to Wingtip. (Id. at ¶ 11.)  

This case was recently related to case number C21-00584. In that case, Plaintiff Great Rock 

has alleged a claim for breach of contract against Defendant Jennifer Banmiller (also known as 

Jennifer Stanich-Banmiller). That case alleges that Defendant Banmiller is the President and 
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Chief Executive Officer of Wingtip Communications, Inc. (RJN Ex. A at ¶ 3.) That complaint also 

includes allegations regarding the Wingtip Loan Agreement (see id. at ¶ 9), but specifically 

alleges that Defendant Banmiller executed a personal guarantee of the Wingtip Loan and 

Wingtip Loan Agreement. (Id. at ¶ 17.)  

On September 8, 2021 the Court granted an ex parte application to relate that case with this 

one. 

Analysis 

Defendant demurs to the entire Ancillary Action on the grounds that the Court lacks jurisdiction 

over the case, and on the grounds that it does not state any causes of action. The Court agrees 

that the initiating pleading in this case does appear to run afoul of the well-established 

prohibition against actions brought for the mere appointment of a receiver. (See, e.g., In re Stein 

(1936) 14 Cal.App.2d 303, 305; see also further discussion Line 3, below). 

The Court turns next to the issue of whether, as a consequence, it is deprived of jurisdiction. 

Defendant cites to Frick v. Calmin Mortg. Corp. (1934) 220 Cal. 746 (“Frick”) in support of this 

argument. Frick held that in a suit in the nature of a creditor’s bill, where the complaint failed to 

state a cause of action in that it asked for no affirmative relief to which a receivership might be 

incidental, an order appointing a receiver of an alleged insolvent corporation was invalid. The 

Frick court does not explicitly find that the order appointing a receiver was in excess of the lower 

court’s jurisdiction. It is unclear that the case stands for more than the proposition that there is 

no substantive right to a receiver (it is a provisional remedy only).  

The Court declines to sustain the Demurrer on the grounds that it lacks jurisdiction. However, it 

does appear that the underlying pleading in this case does not state a cause of action. The 

initiating document consists of a multi-paragraph introduction and sections entitled “Jurisdiction 

and Venue,” “Statement of Relevant Facts,” “The Appointment of a Receiver is Appropriate and 

in Accord with Code of Civil Procedure § 564,” “Issuance of a Preliminary Injunction is 

Appropriate and in Accord with Code of Civil Procedure § 526 and § 527,” and a Prayer for 

Relief. The pleading quite literally does not state a cause of action.  

Because the Court finds that the pleading does not state a cause of action, it declines to reach 
the issue of whether to dismiss this case on forum non conveniens grounds. In the absence of 
clearly stated causes of action, any forum non conveniens analysis would be purely speculative. 
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 2.  TIME:  1:00   CASE#: MSN21-1341 
CASE NAME: GREAT ROCK CAPITAL PARTNERS MA 
SPECIAL SET HEARING ON: EXPARTE APP FOR LEAVE TO FILE COMPLAINT 
SET BY IN INTERVENTION 
* TENTATIVE RULING: * 
 
Before the Court is RDS Capital Group, LLC (“RDS”)’s application for leave to file a complaint in 

intervention. RDS moves to intervene pursuant to Code of Civil Procedure (“CCP”) § 387. RDS 

has a pending action against Defendant Wingtip Communications, Inc. (“Defendant” or 

“Wingtip”) for (1) breach of commercial secured promissory notes, (2) breach of guaranties, (3) 

breach of security agreements, (4) foreclosure of security interest, and (5) common count for 

money lent. That action is case no. C21-01634. (RJN Ex. A.) 

For the following reasons, the application is denied, without prejudice. 

Request for Judicial Notice 

RDS’s unopposed request for Judicial Notice is granted. Evid. Code §§ 452, 453. 

Analysis 

RDS moves to intervene pursuant to § 387 on the grounds that it has “a senior security interest 
in all of the tangible and intangible property of [Wingtip] and thus has an undisputed interest in 
the property that would be subject to the receivership or otherwise subject to [Wingtip’s] 
continued fraudulent predations if a receiver is not appointed.” (App. at 4:16-20.) RDS also 
argues that “[g]iven RDS’s claim to a senior security interest in all of the tangible and intangible 
property of [Wingtip], RDS’s interest will be materially impaired or impeded through [Wingtip]’s 
continued fraudulent conduct resulting in the depletion and impairment of RDS’s collateral if 
Great Rock’s motion for receiver is not granted without delay.” (Id. at 4:21-24.) 
 
Wingtip opposes the motion on the grounds that the Court has no jurisdiction over the Ancillary 
Action, therefore RDS cannot intervene and on the grounds that RDS does not meet the 
statutory requirements for intervention. 
 
A non-party may intervene if they “claim[] an interest relating to the property or transaction that 
is the subject of the action” and are “so situated that the disposition of the action may impair or 
impede that person’s ability to protect that interest, unless that person’s interest is adequately 
represented by one or more of the existing parties.” (Code Civ. Proc. § 387, subd. (d)(1)(B).)   
 
With respect to Wingtip’s threshold argument, the Court has declined to dismiss the instant case 

for lack of jurisdiction (see Line 1, above). However, RDS has not demonstrated “an interest of a 

direct and immediate character greater than that possessed by a simple creditor ….” (Olson v. 

Hopkins (1969) 269 Cal.App.2d 638, 641.) RDS has not established an interest in this action or 

its outcome beyond the attenuated and indirect interest of a creditor. As a consequence, the 

Court declines to permit its intervention. 
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 3.  TIME:  1:00   CASE#: MSN21-1341 
CASE NAME: GREAT ROCK CAPITAL PARTNERS MA 
HEARING ON APP FOR APPOINTMENT OF RECEIVER, PRELIM INJUCTION ( 
FILED BY GREAT ROCK CAPITAL PARTNERS) 
* TENTATIVE RULING: * 
 
Before the Court is a motion by Plaintiff Great Rock Capital Partners Management, LLC 

(“Plaintiff” or “Great Rock”) for appointment of a receiver to take control of all assets obtained or 

owned by or in the possession of Defendant Wingtip Communications, Inc. (“Defendant” or 

“Wingtip”).  

For the following reasons, the application is denied, without prejudice to a renewed application 

after an amended complaint. 

Evidentiary Objections 

Defendant makes 48 individual objections to the Declaration of Kathleen Auda in support of 
Plaintiff’s application for a receiver. Defendant’s threshold objection is that the declaration is not 
executed under penalty of perjury under the laws of the State of California. Plaintiff has 
subsequently submitted a re-executed declaration that is so executed. Defendant’s remaining 
objections are overruled. 

Background 

On July 20, 2021, Plaintiff filed a verified ancillary action seeking the provisional remedy of 
appointment of a receiver pending entry of judgment in a lawsuit pending by Plaintiff against 
Defendant in the Supreme Court of the State of New York (index no. 651957/2021) (the “New 
York Action”). The New York Action was filed on March 24, 2021. The New York action arises 
out of a Loan Security Agreement; on or about November 28, 2018 Plaintiff as Agent and 
Wingtip as Borrower entered into a Loan and Security Agreement. (AA at ¶ 3.) Plaintiff alleges 
that pursuant to this agreement it loaned a total of $15,000,000 to Wingtip. (Id. at ¶ 11.)  

This case was recently related to case number C21-00584. In that case, Plaintiff Great Rock 

has alleged a claim for breach of contract against Defendant Jennifer Banmiller (also known as 

Jennifer Stanich-Banmiller). That case alleges that Defendant Banmiller is the President and 

Chief Executive Officer of Wingtip Communications, Inc. (RJN Ex. A at ¶ 3.) That complaint also 

includes allegations regarding the Wingtip Loan Agreement (see id. at ¶ 9), but specifically 

alleges that Defendant Banmiller executed a personal guarantee of the Wingtip Loan and 

Wingtip Loan Agreement. (Id. at ¶ 17.)  

On September 8, 2021 the Court granted an ex parte application to relate that case with this 

one. 

Analysis 

The principal source of authority to appoint a receiver is Code of Civil Procedure section 564. 
Plaintiff’s application is based on (a), (b)(1), (b)(6) and (b)(9). Subsection (a) provides that “[a] 
receiver may be appointed, in the manner provided in this chapter, by the court in which an 
action or proceeding is pending in any case in which the court is empowered by law to appoint a 
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receiver.” Subsection (b) provides that “[a] receiver may be appointed by the court in which an 
action or proceeding is pending, or by a judge of that court, in the following cases:” 

(1) In an action by a vendor to vacate a fraudulent purchase of property, or by a 
creditor to subject any property or fund to the creditor’s claim, or between 
partners or others jointly owning or interested in any property or fund, on the 
application of the plaintiff, or of any party whose right to or interest in the 
property or fund, or the proceeds of the property or fund, is probable, and 
where it is shown that the property or fund is in danger of being lost, 
removed, or materially injured. 
 
… 
 

(6) Where a corporation is insolvent, or in imminent danger of insolvency, or has 
forfeited its corporate rights. 

… 

(9) In all other cases where necessary to preserve the property or rights of any 
party. 

This case is in an unusual procedural posture. Plaintiff has styled its action as a “Verified 
Ancillary Action Seeking Provisional Remedy of Appointment of Receiver Pending Entry of 
Judgment in the New York Action.” An ancillary action is a suit maintainable in a court of equity 
on the ground that it is ancillary to an action in another court and in aid of the enforcement of 
rights involved in such action. The remedies of injunction, receivership, discovery, and 
perpetuation of testimony are examples of ancillary jurisdiction in equity. Consequently, Plaintiff 
seeks an ancillary remedy to an ancillary proceeding.  

“There is, of course, no such thing as an action brought distinctively for the mere appointment of 
a Receiver—such an appointment, when made, is ancillary to or in aid of the action brought. Its 
purpose is to preserve the property pending the litigation so that the relief awarded by the 
judgment, if any, may be effective. The authority conferred upon the Court to make the 
appointment necessarily pre-supposes that an action is pending before it, instituted by some 
one authorized by law to commence it.” (La Societe Francaise d’Epargnes et de Prevoyance 
Mutuelle v. District Court of Fifteenth Judicial Dist. (1879) 53 Cal. 495, 553; see also Associated 
Creditors’ Agency v. Wong (1963) 216 Cal.App.2d 61, 66 [“Receivership is merely an ancillary 
remedy, and there is no such thing as an independent suit for receivership.”].) 

Plaintiff argues in its moving papers that “[a]lthough the Court in the New York Action has the 
power to appoint a Receiver, any Order entered in the New York Action will be of no value 
because Wingtip’s business operations and corporate offices are located within the state of 
California, beyond the reach of the Court in the New York Action.” (App. at 15:12-15.) It would 
surprise this Court to learn that a receiver appointed in New York would not have in rem 
jurisdiction over assets controlled by a party over which New York had personal jurisdiction, but 
that would appear to be the assumption underlying Plaintiff’s argument. It would equally surprise 
the Court to learn that a New York receiver could not bring an ancillary proceeding where out of 
state property was located. Nevertheless, Plaintiff (who is also Plaintiff in the New York Action) 
asks this Court to appoint a California receiver based on a New York Action. In support, Plaintiff 
relies on Carolina Power & Light Co. v. Uranex (N.D. Cal. 1977) 451 F. Supp. 1044, 1048 
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(“Carolina Power”) and Fortune Laurel, LLC v. High Liner Foods (USA), Inc. (2020) 173 N.H. 
240, 242-44 (“Fortune Laurel”). 

Neither Carolina Power nor Fortune Laurel are binding authority on this Court and, critically, 
both cases concerned in rem jurisdiction over assets for purposes of attachment. Carolina 
Power found that the Court had no personal jurisdiction over defendant (a French company), but 
allowed plaintiff to attach defendant’s California property as security pending arbitration between 
the parties in New York. In Fortune Laurel, the Supreme Court of New Hampshire permitted 
plaintiff (a Massachusetts company) to attach the funds of defendants, located in China. Neither 
case involved the appointment of a receiver. Attachment is a different procedure with different 
statutory requirements from appointing a receiver. Plaintiff’s reliance on this authority is 
unavailing.  

Plaintiff has not provided any authority, and the Court is not aware of any, that would authorize 
this Court to appoint a receiver pending litigation in another state. While § 564(b) provides that 
“[a] receiver may be appointed by the court in which an action or proceeding is pending,” in this 
case the action is pending in New York. The initiating pleading in this case is an “Ancillary 
Action” the sole purpose of which is to seek appointment of a receiver. As such, it would appear 
to run afoul of the well-established prohibition against actions brought for the mere appointment 
of a receiver. (See, e.g., In re Stein (1936) 14 Cal.App.2d 303, 305 [“The appointment of a 
receiver is an equitable remedy, and there is no such thing as an action brought for the mere 
appointment of a receiver.”].) 

Plaintiff argues on reply that this case is not an “independent suit for receivership” because 
“Plaintiff’s Receivership Application is based upon the New York Action that alleges other claims 
for relief.” (Reply at 9:9-10.) Critically, however, the only relief sought in this case is “entry of an 
Order Appointing Receiver, Issuance of a Preliminary Injunction; and for such other and further 
relief as the Court deems just and proper.” (Prayer for Relief at 13:2-3.) Plaintiff’s prayer is for 
an ancillary remedy (appointment of a receiver) to an ancillary proceeding (the complaint in this 
case). Again, the Court is not aware of any authority (and Plaintiff has not provided any) that 
would permit this Court to appoint a receiver based on an underlying out of state case. 

Plaintiff also argues on reply that Code of Civil Procedure § 1281.8(a)(4) and (b) provide 
statutory authority for seeking appointment of a receiver as a provisional remedy. (Reply at 9:1-
3.) Code of Civil Procedure § 1281.8 defines provisional remedies, including receivers 
appointed pursuant to CCP § 564, and at subsection (b) provides that a party to an arbitration 
agreement may make an application for a provisional remedy in connection with an arbitrable 
controversy. Plaintiff’s reliance on this code section is inapt; to the extent this is an argument for 
injunctive relief, injunctions are equitable in nature and the general purpose of prejudgment 
injunctive relief is to preserve the status quo pending a determination on the merits. Here, the 
determination on the merits is before the court in New York. Plaintiff argues without authority 
that “[t]here is no functional difference between an arbitration proceeding and the New York 
Action, where parties in both proceedings have asserted underlying claims and as a matter of 
law are entitled to pursue and enforce their statutory and contractual rights to provisional 
remedies pending entry of judgment.” (Reply at 9:20-10:1.) The Court cannot agree. 

The Application is denied. 

 

 


